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A Practice Note that provides a summary of key federal legislative proposals aimed at
creating a regulatory framework for cryptocurrency and digital assets in the US. This Practice
Note focuses on significant market structure bills, including the Digital Asset Market Clarity
Act of 2025 (Clarity Act), passed by the US House of Representatives in July 2025, the Senate
Banking Committe€’s proposed crypto market structure discussion draft, the Responsible
Financial Innovation Act (RFIA) of 2025, and a market structure discussion draft from the
Senate Agriculture Committee, building on the Clarity Act. This Note outlines the competing
and overlapping approaches to assigning regulatory jurisdiction between the Commodity
Futures Trading Commission (CFTC) and the Securities and Exchange Commission (SEC)
and explains key proposed definitions of key terms such as “digital commodity” and “digital
commodity exchange.” Additionally, this Practice Note covers proposed rules for digital asset
intermediaries, consumer protection measures, anti-money laundering (AML) obligations,
and the implications for banks engaging in digital asset activities. It also touches upon other
bills addressing non-fungible digital assets (NFTs) and decentralized finance (DeFi), providing
insight into the developing legislative landscape.

Legislators have introduced dozens, if not hundreds, Setting the Table in the senate

of bills in Congress to regulate cryptocurrency and

digital assets (collectively, crypto). Momentum has On January 15, 2025, Senator Tim Scott (R-SC), Chair
been building for the creation of a federal crypto of the Senate Committee on Banking, Housing, and
regulatory framework for many years. These efforts Urban Affairs, announced legislative and oversight
accelerated following the 2024 US elections, which priorities for the committee for the 119th Congress,
installed a pro-crypto administration that has taken including development of a legislative framework for
steps to remove regulatory burdens imposed on digital assets (see US Senate Press Release: Scott
crypto by prior administrations (see Practice Note, Announces Banking Committee Priorities for the
Regulation of Crypto and Digital Assets Under 119th Congress). Sen. Scott noted in connection with
Second Trump Administration: Overview). The this priority:

removal of these regulatory barriers has sparked »Under Chair Gensler, the SEC refused

enthusiasm in Congress for enacting a regulatory
framework that is accommodating to blockchain
and crypto/digital assets.

to provide clarity to the cryptocurrency
industry, which has forced projects
overseas. Moving forward, the committee

This Note provides a summary of key federal crypto will work to build a regulatory framework
and blockchain-related legislative proposals, that establishes a tailored pathway for the
including Digital Asset Market Clarity Act of 2025 trading and custody of digital assets that will
(Clarity Act) and the Responsible Financial Innovation promote consumer choice, education, and
Act (RFIA) of 2025. protection and ensure compliance with any
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appropriate Bank Secrecy Act requirements.
The committee will also foster an open-
minded environment for new, innovative
financial technologies and digital asset
products, like stablecoins, that promote
financial inclusivity.”

On January 23, 2025, Sen. Scott and ranking
member Sen. Elizabeth Warren (D-MA) announced
the creation of the Subcommittee on Digital Assets,
to be chaired by Sen. Cynthia Lummis (R-WY). The
announcement stated that the subcommittee “will
ensure the committee is at the forefront of legislation
to provide regulatory clarity for the industry.” (See US
Senate Press Release: Banking Committee Approves
Subcommittee Assignments for the 119th Congress.)

Proposals for a Comprehensive
Regulatory Framework for
Crypto and Digital Assets

Digital Asset Market Clarity Act of
2025 (Clarity Act)

On May 29, 2025, House Agriculture Committee
Chair French Hill introduced a draft of the Clarity

Act (H.R.3633), designed to establish a regulatory
framework for digital assets in the US (see US House
Committee Press Release: Hill Thompson, Steil, and
Johnson Release Digital Asset Market Structure
Discussion Draft). The Clarity Act was passed by the
US House of Representatives on July 17, 2025 by a
vote of 294-134 and will now be considered by the US
Senate. The Clarity Act is an updated version of, and
replaces, the Digital Asset Market Structure Act (prior
draft), which replaced the prior House crypto market
structure bill, FIT21 (see Financial Innovation and
Technology of the 21st Century Act).

Among other things, the bill would:

¢ Like most other major federal crypto market
structure bills, provide the Commodity Futures
Trading Commission (CFTC) with primary regulatory
jurisdiction over digital commodity cash/spot
markets that occur on or with the following types
of CFTC-registered entities that would be created
under the bill:

- digital commodity exchanges;
— digital commodity dealers; and

- digital commodity brokers.

2 Practical Law

* Create a comprehensive federal regulatory

framework under the Commodity Exchange Act
(CEA) for the registration, oversight, and supervision
of digital coommodity brokers and dealers. This
would require these firms to register with the CFTC,
meet capital and risk-management requirements,
and comply with recordkeeping, reporting, business
conduct, and customer protection standards.

Subject customer funds held by a digital
commodity broker or dealer to comprehensive
segregation and commingling restrictions. These
funds would be required to be held by a qualified
digital commodity custodian. A customer of a
digital commodity broker or dealer would be
permitted to elect to participate in any blockchain
services facilitated by the broker or dealer, such

as staking, subject to requirements and limitations
imposed by the CFTC. Digital commmodity brokers
and dealers would be required to be members of a
registered futures association (the National Futures
Association (NFA)).

Establish a process by which a registered entity
may determine that digital commodities are eligible
to be traded on or through entities registered with
the CFTC. The process would require a registered
entity to submit a certification to the CFTC that
the digital commodity meets the requirements

of the CEA. The CFTC would then have up to 80
days to review the certification for its accuracy,
completeness, and veracity. This process appears
designed to function similarly to the CFTC’s made
available to trade (MAT) process for swap trade
execution (see Practice Note, US Derivatives
Regulation: Swap Clearing and Trade Execution:
The CFTC MAT Rules).

Provide for the registration and regulation of

digital commodity exchanges. Registered digital
commodity exchanges would be required to comply
with core principles that include listing standards,
treatment of customer assets, trade surveillance,
capital, conflicts of interest, reporting, and system
safeguard. The requirements appear designed to
mimic the CFTC’s framework for derivatives clearing
organization (DCOs), designated contract markets
(DCMs) and swap execution facilities (SEFs) (see
Practice Note, US Derivatives Regulation: Derivatives
Clearing Organization (DCO) Rules, Amendments,
and Core Principles).

Subject digital commodity exchanges to
comprehensive requirements to segregate
customer funds with a qualified digital coommodity
custodian, provide risk-appropriate disclosures
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to retail customers, designate a chief compliance
officer, register with a registered futures
association if they hold customer funds, and
comply with any rules the registered futures
association imposes.

¢ Permit digital commodity exchanges to list only
those digital commodities “that are not readily
susceptible to manipulation” and for which they
have made public disclosures regarding source
code, transaction history, and digital asset
economics.

* Require futures commission merchants (FCMs) to
hold customer digital commodities with a qualified
digital commodity custodian.

* Prevent the SEC from blocking a trading platform
from operating under an exemption solely because
it trades digital commodities or permitted payment
stablecoins.

¢ Exclude digital commodities sold pursuant to
an investment contract from being considered
investment contracts themselves.

* Provide that secondary-market digital commodity
transactions that do not provide or represent
rights in the issuer or another business would not
be considered investment contracts under the
securities laws.

* Provide an exemption from securities laws
for a digital commodity issuer’s sale of digital
commodities in a capital raise that satisfies certain
disclosure requirements and meets conditions
related to the blockchain system and the sale
(see Exemption for Offers and Sales of Digital
Commodities from Securities Laws Under the
Clarity Act).

* Creates the concept of a blockchain “maturity”
self-certification process to address customer
protection concerns under which digital
commodity issuers would be permitted to certify,
accompanied by detailed disclosures, to the SEC
that the blockchain relating to a digital commodity
is mature and therefore exempt from application
of the securities laws (see Deemed Maturity Under
the Clarity Act). Issuers would be required to file
certain disclosures until a defined period after the
blockchain system is certified as mature. The bill
would authorize the SEC to issue rules identifying
conditions by which a blockchain system can be
considered mature.

* Create a rebuttable presumption that a self-
certified blockchain and token are mature, which

3 Practical Law

the Securities and Exchange Commission (SEC)
would have 60 days to contest, subject to an
appeals process in federal court. If rejected, a
blockchain would not be permitted to re-certify
for 90 days from the rebuttal.

» Establish requirements for project insiders to sell
their digital commodities both before and after
the maturity of the blockchain system and related
digital commodity. The requirements would include
limitations on quarterly sales, and pre- and post-
sale disclosure obligations.

¢ Subject any person who asserts controls of a
mature blockchain system to certain SEC reporting
requirements and restrictions.

* Give the SEC jurisdiction over digital commodity
activities undertaken by SEC-registered broker-
dealers and national securities exchanges via a
notice-registration process with the CFTC.

¢ Permit an SEC-registered broker or dealer to
register with the CFTC as a digital coommodity
broker or dealer in order to list or trade contracts of
sale for digital commodities.

¢ Grant the SEC anti-fraud and anti-manipulation
authority over transactions with or involving
permitted payment stablecoins and digital
commodities that occur on or with an SEC-
registered entity.

* Provide the CFTC with authority over transactions
with or involving a permitted payment stablecoin
that occur on or with a CFTC-registered entity.

* Set out requirements for qualified digital
commodity custodians, which would be subject to
adequate supervision and appropriate regulation
by certain federal, state, or foreign authorities. The
CFTC would be granted authority to further define
minimum standards for adequate supervision
and appropriate regulation and to provide rules
for CFTC registered entities to custody digital
commodities.

* Prevent federal regulators from imposing
requirements on financial institutions to include
customer assets as liabilities on their balance
sheets or from holding additional capital against
these assets, except as necessary to mitigate
against operational risks as determined by the
appropriate federal or state regulator.

The Clarity Act deviates from the prior draft regarding
certain requirements and deadlines, including that it
would:

© 2025 Thomson Reuters. All rights reserved.
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¢ Require the CFTC to make a certification decision
regarding eligibility of a digital commodity within
20 days; in the event no decision is made, the
certification would be approved.

¢ Not require digital commodity exchanges to trade
and list only those digital commodities “that are not
readily susceptible to manipulation.”

Probably the most significant difference between the
Clarity Act and the prior draft are their procedural
dispositions. The prior draft was issued for discussion
purposes and as a preliminary step to obtain

public feedback. The Clarity Act has been formally
introduced, meaning it will be assigned to a US
House of Representative committee where it will be
researched, discussed, and amended as needed.

Exemption for Offers and Sales of Digital
Commodities from Securities Laws Under
Clarity Act

The offer or sale of an investment contract involving
units of a digital commodity by a digital commodity
issuer would be exempt from the application of the
securities laws if, among other requirements:

* The blockchain system to which the digital
commodity relates, together with the digital
commodity, is certified as a mature blockchain
system or the issuer intends for the blockchain
system to which the digital commodity relates to
be a mature blockchain system not later than the
later of:

— four years after the first sale of the digital
commodlity; or

— four years after the effective date of the
provision.

* The aggregate amount of units of the digital
commodity sold by the digital commodity issuer
in reliance on this exemption, during the 12-month
period preceding the date of the transaction,
including the amount sold in the transaction, does
not exceed $150 million (annually adjusted by the
SEC to reflect the change in the Consumer Price
Index for All Urban Consumers published by the
Bureau of Labor Statistics of the Department of
Labor).

» After the completion of the transaction, a purchaser
does not own more than 10% of the total amount of
the outstanding units of the digital commodity.

4 Practical Law

Deemed Maturity Under Clarity Act

A digital commodity issuer, related person, or
affiliated person would be permitted to self-certify

that a blockchain system, together with its related

digital commodity, is deemed mature and therefore
exempt from application of the securities laws.

A blockchain system, together with its related
digital asset, is deemed mature if it meets all of the

following requirements:

* The digital commodity has a market value that
is substantially derived from the programnmatic
functioning of the blockchain system.

* The development of the mechanisms has been
substantially completed.

¢ The blockchain system allows network participants
to engage in the activities the blockchain system is
intended to provide, including:

— using, transmitting, or storing value, or otherwise
executing transactions, on the blockchain system;

- deploying, executing, or accessing software or
services, or otherwise offering or participating
in services, deployed on or integrated with the
blockchain system;

— participating in services, deployed on or
integrated with the blockchain system;

— participating in the consensus mechanism,
transaction validation process, or decentralized
governance system of the blockchain system; or

— operating any client node, validator, sequencer, or
other form of computational infrastructure with
respect to the blockchain system.

¢ The blockchain system is composed of source
code that is open source and does not restrict
or prohibit based on the exercise of unilateral
authority any person who is not a digital commodity
issuer, related person, or an affiliated person from
engaging in the activities the blockchain system is
intended to provide.

¢ The blockchain system’s operations and functions
are rules-based, determined by the system’s
source code, and do not involve necessary reliance
on any person.

* No person or group of persons under common

control:

© 2025 Thomson Reuters. All rights reserved.
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— has the unilateral authority, directly or indirectly,
through any contract, arrangement, understanding,
relationship, or otherwise, to control or materially
alter the functionality, operation, or rules of
consensus or agreement of the blockchain system;

— beneficially owns, in the aggregate, 20% or
more of the total amount of units of the digital
commodity; or

— where the blockchain system can be altered by
voting power, has the unilateral authority to direct
the voting, in the aggregate, of 20% or more of
the outstanding voting power of the blockchain
system by means of a related digital commodity,
nodes or validators, a decentralized governance
system, or otherwise.

* The digital commodity issuer, any affiliated person,
or any related person does not possess a unique
permission or privilege to alter the functionality
or operation of the blockchain system, unless the
alteration:

— addresses, according to a rules-based process,
vulnerabilities, errors, regular maintenance, or
cybersecurity risks of the blockchain system
that affect the programmatic functioning of the
blockchain system; or

— is adopted through the consensus or agreement
of a decentralized governance system.

Under the bill, a blockchain system, together with
its digital commodity, would not be precluded from
being considered a mature blockchain system solely
based on a functional, administrative, clerical, or
ministerial action of a decentralized governance
system, including any such action taken by a person
acting on behalf of and at the direction of the
decentralized governance system, as determined
by the CFTC and consistent with the protection of
investors, maintenance of fair, orderly, and efficient
markets, and the facilitation of capital formation.

Any person that asserts control of a blockchain
system, together with its related digital commodity,
following any certification of such system as a mature
blockchain system, would be subject to certain SEC
reporting requirements and restrictions.

Other Noteworthy Elements of Clarity Act
The bill would also:

» Establish offices of innovation within each division
of the SEC, which would be responsible for shaping
the SEC’s approach to technological advancements,

5 Practical Law

examining financial technology innovations among
market participants, and coordinating the SEC’s
response to emerging technology in financial,
regulatory, and supervisory systems.

¢ Establish LabCFTC within the CFTC, which would
continue to serve as an information source for
the CFTC on fintech innovation and as a forum for
innovators seeking a better understanding of the
CFTC’s regulatory framework. The bill would require
LabCFTC to submit an annual report to Congress
on its activity. (For information on LabCFTC, see
Legal Updates, LabCFTC Issues Primer on Digital
Assets and CFTC Launches LabCFTC Fintech
Initiative.)

¢ Require the CFTC and the SEC to conduct a joint
study on decentralized finance (DeFi) and submit a
report to Congress one year after enactment.

¢ Require the Government Accountability Office
(GAO) to conduct a report on DeFi and submit it to
Congress one year after enactment.

* Require GAO to conduct a study on non-fungible
digital assets (NFTs) and make the report publicly
available one year after enactment.

¢ Require the CFTC and the SEC to conduct a
study on whether additional guidance or rules
are necessary to facilitate the development of
tokenized securities and derivatives products. The
agencies would submit the report to Congress one
year after enactment.

The US Senate will now consider its own crypto
market structure bill, the Responsible Financial
Innovation Act (RFIA) of 2025. If RFIA is passed by the
Senate, a reconciliation would require the formation
of a conference committee composed of US House
and Senate members. This committee would create
a conference report including the final version of the
bill. Once a final bill is prepared, the final version will
have to pass both chambers.

Responsible Financial Innovation Act
of 2025: Senate Banking Committee
Crypto Market Structure Discussion

Draft

On September 5, 2025, the Senate Banking
Committee released a 182-page discussion draft
entitled the Responsible Financial Innovation Act of
2025 ("RFIA draft”) outlining a proposed digital asset
market structure. The Senate Banking Committee

© 2025 Thomson Reuters. All rights reserved.
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previously issued a shorter 32-page initial discussion
draft in July, which had built upon the Clarity Act,
passed by the House of Representatives (see Digital
Asset Market Clarity Act of 2025 (Clarity Act)).

The Senate Banking Committee’s latest RFIA draft
expands upon the initial discussion draft and covers
a number of new areas. While the Senate Banking
Committee focuses on SEC-related issues, the
Senate Agriculture Committee is widely expected to
release its discussion draft covering CFTC-related
areas later this month. Twelve Senate Democrats also
released a framework on September 9, 2025, which
signals bipartisan support for crypto market structure
legislation (Senate Democrat Market Structure
Framework).

The RFIA draft sets out a number of proposed
definitions that are not included in the Clarity Act. For
example, the RFIA draft defines an “Ancillary Asset”
as an intangible asset, including a digital commodity,
that is offered, sold, or otherwise distributed to

a person pursuant to the purchase and sale of a
security through an arrangement that constitutes an
investment contract. An “Ancillary Asset Originator”
is a person who initially offers, sells, or distributes
the ancillary asset. The RFIA draft subsequently
notes that ancillary assets are not securities and that
ancillary assets are not considered securities when
traded on secondary markets.

The RFIA draft takes on the Clarity Act’s definition of
a “Decentralized Governance System,” but proposes
a definition of “Distributed Ledger,” which would
mean the technology through which data is shared
across a network that creates a public digital ledger
of verified transactions or information among network
participants and in which cryptography is used to link
the data to maintain the integrity of the digital ledger
and execute other functions.

Section 101 would insert new language into Section
4B of the Securities Act that would address required
disclosures for transactions with ancillary assets

by the ancillary asset originator. The SEC would

be required to issue guidance on the disclosure
responsibilities for those considered joint and several
ancillary asset originators within 360 days from
enactment.

The RFIA draft also adds a proposed definition
“Gratuitous Distributions” of crypto assets, which was
not included in the Clarity Act. Gratuitous distributions
include self-staking, third-party custodial staking,
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liquid staking, custodial and ancillary staking services,
and air drops. Such distributions would continue to be
subject to the anti-fraud and anti-manipulation rules
of the SEC, CFTC, and state regulators. Nonetheless,
the RFIA draft would require the provision of certain
basic corporate information regarding the ancillary
asset and its originator, such as:

* The experience of the ancillary asset originator in
developing ancillary assets.

* The use of the relevant digital network.

* Promotional activities undertaken by the originator
to facilitate the creation or maintenance of a
trading market for the ancillary asset.

* A summary of ancillary asset transactions by the
originator for the four-year period preceding the
furnishing of the disclosure.

¢ Other economic and technical information relating
to the ancillary asset.

The RFIA draft would also provide certain protections
for originators of ancillary assets beyond those
typically associated with forward-looking statements.
For example, the failure of an originator to comply
with a provision of the legislation would not cause the
ancillary asset to be a security under applicable law.
And, while it would be unlawful for an ancillary asset
originator to make a false statement in its disclosures,
nothing in Section 101 would be construed as creating
a private right of action. Neither the SEC nor any
private plaintiff would be permitted to initiate any
action arising from any offer, sale, or distribution of any
ancillary asset occurring before the effective date of
RFIA, provided the ancillary asset originator complies
with the disclosure requirements noted above.

SEC Regulation Crypto and Other Rulemaking

The RFIA draft would require the SEC to promulgate
rules to implement various exemptions for originators
of ancillary assets from application of the US
securities laws for crypto firms, to be collectively
referred to as Regulation Crypto. Some of this
activity is likely underway given the announcement
by SEC Chair Atkins’ of the agency’s Project Crypto
initiative (see Practice Note, Regulation of Crypto and
Digital Assets Under Second Trump Administration:
Overview: SEC Project Crypto).

Under the RFIA draft, Regulation Crypto would be
required to specify that the US securities laws do not
apply to an offer or sale of an investment contract

© 2025 Thomson Reuters. All rights reserved.
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involving an ancillary asset if the offer or sale does
not exceed the greater of $75 million or 10% of the
total dollar value of outstanding ancillary assets.
Regulation Crypto would be required to set out
conditions for these exemptions, including that the
applicable ancillary asset originator may not:

* Be a development-stage company without a
specific business plan or purpose.

* Have indicated that the company’s business plan is
to merge with or acquire an unidentified company.

* Be an investment company under the Investment
Company Act of 1940 or otherwise a statutorily
disqualified person.

If an ancillary asset originator seeks an exemption,
it must furnish the SEC with a notice of reliance

on Regulation Crypto no less than 30 days before
the date of the offering. These disclosures may

be deemed to be a prospectus or a statement for
limited purposes, but may not be deemed to be a
registration statement for purposes of Section 11 of
the Securities Act.

The SEC would be required to specify that an
ancillary asset is not be a disqualifying financial
interest under the Securities Act when the market
value of the asset is primarily derived, or is reasonably
expected to be primarily derived, from either:

* Its system-based utility on a digital network.

* The broader adoption and use of such a system
within one year from enactment.

This would appear to exempt utility tokens from the
RFIA regulatory framework.

Rules regarding investment contracts would also be
required to be promulgated by the SEC within two
years of enactment, including a final rule specifying
clear criteria and definitions governing the term
“investment contract.” While the SEC has argued that
an actual contract is not required for an investment
contract to exist (SEC v. Terraform Labs Pte. Ltd.,
684 F. Supp.3d 170, 193 (S.D.N.Y. 2023), the RFIA draft
provides that a contract would be considered an
investment contract only if the contract meets the
following elements:

¢ Investment of money (more than a de minimis
amount) by an investor.

* An investment made in an enterprise or venture.
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* An express or implied agreement is required
whereby the issuer makes, directly or indirectly,
certain promises to perform entrepreneurial or
managerial efforts on behalf of the enterprise.

* The investor reasonably expects profits such as
a direct share or participation in the income of
the enterprise, return on investment and capital
appreciation based on the terms of the agreement,
or the totality of the statements made by the
counterparty and its agents.

* Profits are derived from entrepreneurial or
managerial efforts of the counterparty or its agents
on behalf of the enterprise where such efforts are
post-sale and essential to the operation or success
of the enterprise and are not ministerial, technical,
or administrative.

In addition, the rules requiring an investment in an
enterprise would not require commonality, and must
clarify what constitutes more than a nominal level of
entrepreneurial or managerial efforts.

The RFIA draft also includes provisions relating to

the SEC’s exemptive authority and modernization

of the SEC’s mission. The SEC’s books and records
requirements would allow a person to consider
records from a distributed ledger system to satisfy its
recordkeeping requirements. The SEC is instructed
to tailor these regulations to only cover would be
reasonably necessary in the public interest or for the
protection of investors.

Similarly, Section 109 of the RFIA draft is one of the
most far-reaching sections of the draft, which would
enact reforms long sought by the crypto industry

to modernize the federal securities regulations to
accommodate digital asset activities. The RFIA

draft defines various terms, including digital asset
receipt, liquidity provider token, and vault token, and
would require the SEC to take appropriate action to
ensure that its regulations, forms, and statements
are no longer outdated, unnecessary, or unduly
burdensome in light of the unique technological
characteristics of digital assets. This would include
amending, rescinding, replacing or supplementing
existing SEC rules governing custody, transfer agents,
clearing and settlement, net capital and customer
protection requirements, broker-dealers, alternative
trading system (ATS) and exchange registration and
conduct standards, issuer disclosure, and reporting
requirements.
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Protecting Against lllicit Finance

As under certain prior market structure proposals,
digital asset service providers would be treated as
financial institutions for purposes of the Bank Secrecy
Act (BSA) and would be subject to all laws related to:

* Economic sanctions.

e AML.

» Customer identification.
¢ Due diligence.

The Treasury Secretary would be required to establish
risk-based examination standards for financial
institutions relating to digital assets. The RFIA draft
also addresses the prevention of illicit finance through
partnership with the private sector. The Attorney
General would be required to designate 10 private
sector entities that are money services businesses
(MSBs) and 10 private sector entities from the digital
asset industry to participate in a pilot program
designed to share information about potential illicit
finance violations, threats, and emerging risks. Under
the RFIA draft, non-controlling developers would

not be treated as money transmitter businesses or
engaged in money transmitting (see Exemptions and
Safe Harbors; Self-Custody).

To address financial technology protection, the

RFIA draft would create an Independent Financial
Technology Working Group to Combat Terrorism and
Ilicit Finance composed of senior-level representatives
from across the government as well as individuals
from the digital assets industry. The working group
would be instructed to conduct research regarding
terrorist and illicit use of digital assets and other
emerging technologies and develop proposals to
improve AML and counterterrorist efforts in the US. The
working group would be required to submit a report
with its recommendations to Congress and would
sunset within four years after enactment.

Not later than 120 days after enactment, the Treasury
Secretary would be required to issue guidance
clarifying sanctions compliance responsibilities and
liabilities of issuers of a payment stablecoin with
respect to downstream transactions relating to the
stablecoin that take place after the stablecoin is first
provided to a customer of the issuer. This guidance
would be required to relieve a payment stablecoin
issuer from strict liability as long as the stablecoin
issuer maintains:
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* Processes to conduct due diligence on its primary
customers on a risk-based basis.

* Processes and controls to prevent digital
addresses listed on an applicable sanctions list
from accumulating the payment stablecoin.

* The technological ability to freeze or prevent the
transfer of payment stablecoins upon discovery
that the digital asset address holding the payment
stablecoin is owned by a sanctioned person.

Use of Blockchain by Banks and Financial
Institutions

Under the RFIA draft, financial holding companies
and national banks would be permitted to use a
digital asset or distributed ledger system to perform,
provide, or deliver any activity, function, product

or service that the financial holding company is
otherwise authorized by law to perform, provide, or
deliver. This would remove any doubt regarding the
ability of financial holding companies and national
banks to engage in a broad range of digital asset
activities. Section 301(f) of the RFIA draft lists
certain activities that would be authorized as part
of, or incidental to, the “business of banking,”
These include:

* Providing custodial, fiduciary, or safekeeping
services for digital assets.

* Providing related custodial services for digital
assets and distributed ledgers, including staking,
facilitating digital asset lending, distributed ledger
governance services, and advancing funds for
the purchase of digital assets or in respect of
distributions on digital assets, whether as principal
or agent.

* Facilitating customer purchases and sales of digital
assets, providing brokerage services, including
clearing and execution services, whether alone
or in combination with other incidental activities,
facilitating transactions in the secondary market
for all types of digital assets on the order of
customers, and underwriting, dealing in, or making
a market in digital assets.

* Making loans collateralized by digital assets.

¢ Engaging in payment activities involving digital
assets. Holding digital assets as principal or agent
for any investment or trading purpose, including to
make a market in digital assets.

¢ Operating a node on a distributed ledger.
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* Providing self-custodial wallet software.

* Engaging in derivatives transactions, including
related hedging activities.

* Holding as principal digital assets incident to an
otherwise permissible activity, including in order
to pay fees arising from interactions with the
distributed ledger system.

¢ All such incidental powers as are necessary to
carry out any of the activities described above.
Subsection 301(h) notes that nothing in Section
301 may be construed to exclude other permissible
activities not specifically listed.

The RFIA draft also calls for joint rules for portfolio
margining determinations and would require

the Federal Reserve, the OCC, and the FDIC to
develop, not later than 360 days after enactment,
risk-based and leverage capital requirements for
insured depository institutions that address netting
agreements that provide for termination and closeout
netting across multiple types of financial transactions
in the event of a default of a counterparty.

Facilitating Innovation

Section 401 of the RFIA draft would establish the
“CFTC-SEC Micro-Innovation Sandbox” allowing
eligible participants to test and potentially develop
innovative financial products. The CFTC and SEC
(together, the Commissions) would be required to
maintain and publish a list of activities eligible for the
sandbox to be periodically updated and reasonably
tailored to include activities furthering the purpose of
the section and sufficiently flexible to accommodate
evolving technological developments. An eligible
firm could participate for a period of not more than
two years with the possibility of a one-year extension
upon permission from one of the Commissions. The
Commissions would have joint jurisdiction and could
take appropriate steps to facilitate a participant’s

exit from the sandbox by, for example, providing
exemptive, interpretive, or no-action relief, issuing
responsive rulemaking, or providing conditional or
time-limited relief to bridge final Commission action.

Additionally, the Commissions would be tasked

with conducting a comprehensive joint study on

the regulatory treatment of tokenized real-world
assets, to be completed not later than 360 days after
enactment. After the study, notice and comment
rulemaking could be undertaken by the Commissions
to establish “tailored regulatory pathways for tokens
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that represent real world assets.” The draft would
also provide that any instrument that is a security
would not be deemed to be a security because it has
been tokenized.

On the banking front, within two years of enactment,
the Comptroller General would report to Congress
on the landscape of existing distributed ledger-
based compliance tools, AML practices, sanctions
screening, and customer identification checks. The
goal would be to evaluate the possibility of registrants
satisfying regulatory obligations through on-chain,
code-based mechanisms (see Article, Application of
Distributed Ledger Technology to Financial Services
Regulation and Compliance). Federal financial
regulators would also be required to report, no later
than one year after enactment and every three years
thereafter (for a total of not fewer than 12 years), on
the implementation of the RFIA and amendments, as
well as any legislative recommendations for further
implementation.

Exemptions and Safe Harbors

Software developers participating directly or indirectly
in the operation of a distributed ledger system or
application, or in a DeFi trading protocol, would be
exempted from the RFIA when providing technical
assistance. Federal preemption protections for such
developers are also provided for in the RFIA draft.

Additionally, the RFIA draft would establish a safe
harbor for NFTs under which the offer or sale of an
NFT would not be deemed to constitute an offer

or sale of a security or investment contract unless
the transaction involves all the elements of an
investment contract. There are a series of exceptions
to this protection such as a mass-minted series

of items (this seems to apply to meme coins) or a
fractionalized interest in an NFT. Within one year, the
Comptroller General would be required to conduct
a study of NFTs relating to the size and nature of
the NFT market, their various use cases, intellectual
property rights, and cybersecurity and market risks.

Another safe harbor would be provided for
decentralized physical infrastructure networks
(DePINs). DePINs are systems that use distributed
ledger technology to coordinate and administer the
contribution, operation, or maintenance of physical
resources, including devices, data storage, computing
power, connectivity, or infrastructure. They often use
network tokens, which this section would exempt the
securities laws, subject to certain conditions.
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As noted above, under the RFIA draft, non-controlling
developers would not be treated as money transmitter
businesses or engaged in money transmitting or
otherwise be subject to any registration requirements.
Non-controlling developers or providers refers to
those who, in the regular course of operations, do

not have the legal right or independent ability to
control, initiate, or effectuate transactions involving
digital assets to which users are entitled without the
approval, consent, or direction of a third party.

Self-Custody and Bankruptcy Priority

Federal agencies would be prohibited from restricting
or otherwise impairing the ability of a user to self-
custody digital assets using a self-hosted wallet or
other means to conduct transactions for any lawful
purpose.

As with other crypto market legislative proposals, the
RFIA draft would provide protections for customers
who have claims in the bankruptcy of a crypto
platform or other provider and would ensure that their
assets are segregated from those of the bankrupt
platform’s estate.

Effective Date

Regulations implementing the RFIA, and any
amendments thereto, would be required to be
promulgated not later than one year after enactment
through appropriate notice and comment rulemaking.
The RFIA, including any amendments made by it,
would take effect on the date that is 360 days after
its enactment, except that if a provision requires a
rulemaking, that provision would take effect on the
later of the date that is 360 days after enactment or
60 days after publication in the Federal Register of
the final rule implementing the provision.

Senate Democrat Market Structure
Framework

On September 9, 2025, a group of 12 Senate
Democrats released a framework for crypto market
structure legislation designed to close regulatory
gaps, create clarity for digital asset businesses

and consumers, incorporate digital asset platforms
into the federal regulatory framework, and address
opportunities and risks created by digital assets. The
Senate framework sets out the following principles:

* Granting the CFTC exclusive jurisdiction over the
spot market for non-security digital assets.
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¢ Clarifying the legal status of digital assets and
regulatory jurisdiction for digital asset developers,
investors, and platforms.

* Incorporating digital asset issuers into the federal
regulatory framework.

* Incorporating digital asset platforms into the
federal regulatory framework.

¢ Preventing illicit finance in the digital asset space.

* Preventing corruption and abuse in the digital asset
space.

The RFIA draft takes a pragmatic, pro-innovation
approach which is designed to minimize regulatory
burden (for example, by requiring only such
information as is necessary and appropriate to
protect investors) but calls for significant regulatory
innovation and industry and regulatory harmonization,
as well as intra-regulator harmonization. While

the RFIA draft will have to be reconciled with the
Senate Agriculture Committee’s discussion draft

and conformed with the House’s CLARITY Act, it is
clear that there is an enormous effort being put into
establishing crypto market structure legislation which
ultimately will be game-changing for the digital asset
industry in the United States.

Senate Agriculture Committee
Discussion Draft of Clarity Act Crypto
Market Structure Bill

On November 10, 2025, Senator John Boozman (R-AR),
Chairman of the Senate Committee on Agriculture,
Nutrition, and Forestry, and Senator Cory Booker (D-NJ)
released a bipartisan discussion draft (discussion draft)
building upon the Clarity Act, passed by the House

of Representatives earlier this year (see Digital Asset
Market Clarity Act of 2025 (Clarity Act)). In September
2025, the Senate Banking Committee, which oversees
the SEC, released the Responsible Financial Innovation
Act of 2025 (RFIA draft), addressing SEC-related
matters (see Responsible Financial Innovation Act

of 2025: Senate Banking Committee Crypto Market
Structure Discussion Draft). The Senate Agriculture
Committee oversees the CFTC, and its discussion

draft proposes to provide new authority to the CFTC to
regulate spot digital commodity trading.

Definitions and Rulemaking

Title | of the discussion draft includes definitions of
digital commodity brokers and dealers, as well as
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their associated persons. The discussion draft also
defines qualified digital coommodity custodians and
calls for rulemaking by the CFTC to permit a digital
commodity custodian to be registered as a qualified
digital commodity custodian with the CFTC.

Additionally, the discussion draft defines:

* “"Digital asset” as “any representation of value
which is recorded on a cryptographically-secured
distributed ledger.”

* “Digital commodity” as “any fungible asset that
can be exclusively possessed and transferred,
person to person, without necessary reliance on an
intermediary, and is recorded on a cryptographically
secured public distributed ledger.” The definition
of a “digital commodity” does exclude securities
but brackets the definition of a “security” for further
negotiation. The proposed definition of a “digital
commodity” excludes:

— permitted payment stablecoins;
- banking deposits; and
— commodities and commodity derivatives.

Notably, the definitions for blockchain and decentralized
finance systems and protocols are bracketed and
therefore subject to further negotiation.

Title | of the discussion draft also sets out provisions
regarding rulemaking, including a joint rulemaking

by the SEC and CFTC, bookmarked for further
discussion, which would exempt persons registered
with both agencies from duplicative, conflicting,

or unduly burdensome provisions, as well as with
respect to mixed digital asset transactions and
portfolio margining determinations. The discussion
draft calls for rules to be promulgated not later

than 18 months after enactment and would require
the CFTC to conduct rulemaking on conflicts of
interest among and across registered entities. The
CFTC is called upon to coordinate with foreign
regulatory authorities on the application of consistent
international standards with respect to the regulation
of digital commodities.

CFTC Registration Regime

Title Il of the discussion draft addresses registration of
digital commodity intermediaries and would give the
CFTC jurisdiction over digital commodity transactions.
While the CFTC would have jurisdiction over a cash or
spot agreement, contract, or transaction in a permitted
payment stablecoin offered by registered entity as if it
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were a digital commodity, such jurisdiction would only
be for the purpose of regulating the offer, execution,
solicitation or acceptance of a cash or spot permitted
stablecoin transaction. The CFTC would not have
authority nor be able to make any rule or impose any
requirements on a PPSI regarding the operation of a
PPSI or a permitted payment stablecoin.

Written certification to the CFTC that a digital
commodity meets the requirements of the Clarity
Act prior to being listed or offered for trading on a
digital commodity cash or spot market would also
be required. Such certification would potentially be
effective within 30 days (the specific number of days
is bracketed in the discussion draft indicating that

it is subject to further negotiation) unless the CFTC
disapproves.

Digital Commodity Exchanges and
Broker-Dealers

Trading facilities that offer or seek to offer a cash or
spot market in at least one digital coommodity would
also be required to register with the CFTC as a digital
commodity exchange and become a member of a
registered futures association. The CFTC would be
required to prescribe rules for the contents of such
an application. Digital commodity exchanges would
be subject to the CFTC’s core principles and would
be required to establish and enforce compliance with
rules addressing:

¢ Trading.

* Trade processing.

¢ Participation.

* Operations.

¢ Monitoring of trading and trade processing.
» Conflicts of interest.

» Disciplinary procedures.

* Governance fithess standards.

* System safeguards.

* Risk-management procedures.

This section also includes provisions regarding listing
standards for digital commodity exchanges under
which digital commodity exchanges would only be
permitted to allow trading in a digital commodity that
is not readily susceptible to manipulation and would
be subject to public information requirements.
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The CFTC would be required to adopt consumer
protection rules that require customer disclosures
and the safe treatment of customer assets. Digital
commodity exchanges would also be subject to
requirements for recordkeeping and reporting, as well
as for maintaining adequate financial, operational,
and managerial resources. Customer funds would
also be required to be segregated with commingling
prohibited.

Title Il also includes a section on the registration and
regulation of digital commodity brokers and dealers;
the CFTC would be directed to promulgate rules
applicable to registered digital coommodity brokers
and dealers. Digital commodity brokers and dealers
would be subject to:

* Recordkeeping and reporting requirements.
* Newly prescribed business conduct standards.

Digital commodity brokers and dealers would be
required to:

» Establish robust and professional risk-management
systems.

* Adopt procedures to deal with conflicts of interest.
* Designate a chief compliance officer.
* Segregate customer funds.
* Make disclosures to the CFTC regarding:
— Transactions;
— trading operations;
- financial integrity protections; and

— other information related to trading in digital
commodities.

Associated persons of digital commodity brokers
and dealers would also be required to register with
the CFTC.

As with the definitional section in Title |, the
discussion draft notably brackets “decentralized
finance,” indicating further feedback will be sought.
The issue of how to regulate DeFi is one of the main
challenges to overcome with crypto market structure
legislation..

CFTC Funding and Resources

Proposed Section 8e would address resources for
the implementation of the Clarity Act and would
impose fees to be collected by the CFTC to recover
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the annual costs of registering digital commodity
exchanges, brokers and dealers, conducting oversight
of these entities, and for outreach and education. In
determining these fees, the CFTC would consider the
volume of business and registration category of the
entity. Unlike the SEC, the CFTC’s budget currently

is based purely upon appropriated funds approved

by Congress. This provision allowing the CFTC to
collect fees from registered digital commodity firms
would likely enhance the CFTC’s staff and resources,
which have suffered significant cuts under the current
administration.

This section would also provide the CFTC chair with
expedited hiring authority to appoint individuals

with specialized knowledge of digital commodities
markets, financial and capital market formation or
regulation, financial market structures or surveillance,
data collection or analysis, or information technology,
cybersecurity or system safeguards.

The discussion draft would also establish the Office
of the Spot or Cash Market Digital Commodity Retail
Advocate to:

* Assist in identifying and resolving significant
problems spot or cash digital commodity market
retail participants may have.

* |dentifying areas where retail participants could
benefit from changes in regulations and rules.

* Analyzing the potential impact of proposed
regulations of the CFTC and rules of registered
futures associations on retail participants.

Conclusion

The discussion draft still includes several areas
requiring additional input and negotiation, especially
with regard to key definitions and DeFi, but does set
out a fulsome framework for registration of digital
commodity brokers and dealers with the CFTC and
critical funding for the CFTC to carry out an expanded
mission. Both the Senate Banking Committee and
Senate Agriculture Committee would need to
advance their respective bills out of their respective
committees and conform to the House version of the
Clarity Act.

BRIDGE Act

On September 10, 2024, US Representative John
Rose (R-TN) introduced the Bridging Regulation and
Innovation for Digital Global and Electronic Digital
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Assets Act (BRIDGE Act), which is designed to
provide a blueprint for government and private sector
partners to cooperate on a path toward establishing
a US regulatory framework for digital assets. The
BRIDGE Act proposes a joint advisory committee
(JAC) between the SEC and CFTC, which would:

¢ Provide the SEC and CFTC with advice on rules,
regulations, and policies related to digital assets.

¢ Further the regulatory harmonization of digital asset
policy between the SEC and CFTC.

The SEC and CFTC would appoint an aggregate
of 20 (or more) non-governmental representatives
to serve for a two-year period on the JAC. These
representatives would consist of:

¢ Digital asset issuers.

* Persons registered with the CFTC and SEC and
engaged in digital asset related activities.

* Individuals engaged in academic research related
to digital assets.

¢ Digital asset users.

The JAC would also have two designated federal
officers or employees and would elect from the JAC
members a chair, vice chair, secretary, and assistant
secretary. The JAC would be jointly funded by the
SEC and CFTC, but JAC members would not be
considered employees or agents of the SEC or CFTC
simply by virtue of their committee membership. The
JAC would meet at least twice annually and submit its
findings and recommendations to the SEC and CFTC.

For further detail, see Legal Update, BRIDGE Act
Introduced to Facilitate Joint SEC and CFTC
Regulation of Digital Assets.

Digital Commodities Consumer
Protection Act of 2022

On August 3, 2022, US Senators Debbie Stabenow
(D-MI), John Boozman (R-AR), Cory Booker (D-NJ), and
John Thune (R-SD) introduced the Digital Commodities
Consumer Protection Act of 2022 (DCCPA), authorizing
the CFTC to regulate “digital commodity platforms”
and “digital commodity” trading. The DCCPA would
effectively give the CFTC primary oversight over most
crypto trading platforms in the US.

In addition to the authority to register digital commodity
platforms, the DCCPA would give the CFTC exclusive
jurisdiction over “digital commmodity” trades, except
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transactions in which a merchant or consumer is using
a digital commodity solely for the purchase or sale of
a good or service. “Digital commodity” is defined as a
fungible digital form of personal property that can be
possessed and transferred person-to-person without
necessary reliance on an intermediary.

Under the DCCPA, digital commodities specifically
include “property commonly known as cryptocurrency
or virtual currency, such as Bitcoin and Ether” but
exclude “an interest in physical commodity, a security,
or a digital form of currency backed by the full faith
and credit of the United States,” effectively excluding
security tokens and a US central bank digital currency
(CBDC) from CFTC oversight.

For further detail on DCCPA, see Legal Update,
Bipartisan Legislation Would Give CFTC Oversight
of “Digital Commmodity Platforms” and “Digital
Commodity” Trading.

Responsible Financial Innovation
(RFIA) Act of 2022

On June 7, 2022, US Senators Kirsten Gilliorand
(D-NY) and Cynthia Lummis (R-WY) introduced the
Responsible Financial Innovation Act (RFIA), which
would create a regulatory framework for digital
assets. The RFIA is designed to:

* Provide regulatory clarity for agencies charged with
supervising digital asset markets.

¢ Provide a strong, tailored regulatory framework for
stablecoins.

¢ Integrate digital assets into existing tax and
banking law.

* Protect consumers.
e Spur innovation in the field of digital assets.

For further detail, see Legal Update, Bipartisan Crypto
Legislation Introduced in Congress.

On July 12, 2023, Senators Gillibrand and Lummis
reintroduced a revised version of the RFIA based on
feedback from regulatory stakeholders, including the
SEC and CFTC. As revised, this bill would:

¢ Require all crypto-asset exchanges to register with
the CFTC.

» Establish new penalties related to illicit finance,
such as willfully violating money laundering laws
and examination standards.
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¢ Impose mandatory segregation and third-party
custody requirements on crypto-asset ATMs.

Digital Commodity Exchange Act
of 2022

On April 28, 2022, US Representatives Glenn
Thompson (R-PA), Ro Khanna (D-CA), Darren Soto
(D-FL), and Tom Emmer (R-MN) introduced the
Digital Commodity Exchange Act of 2022 (DCEA),
which would create a regulatory framework

for digital commodity developers, dealers, and
exchanges. Key components of the DCEA would:

* Authorize the CFTC to register and regulate trading
venues offering spot or cash digital commodity
markets as digital commodity exchanges (DCEs).

* Require DCEs to register with the CFTC if they want
to offer leveraged trading or list for sale digital
commodities that were distributed to individuals
before being available to the public.

* Expand the self-certification process under
the CEA to DCEs seeking to list new digital
commodities for trading.

* Permit asset-backed stablecoin operators to register
with the CFTC as fixed-value digital commodity
operators.

* Expand the CEA’s definition of “futures commission
merchant” to include entities that hold customer
funds and serve as intermediaries for a registered
entity in the trading of, or act as counterparties for

the spot or leveraged trading of, digital commodities.

A press release on the DCEA states that it is intended
to work with the proposed Securities Clarity Act (see
Securities Clarity Act).

Non-Framework Proposals

21st Century Mortgage Act of 2025

On July 29, 2025, US Senator Lummis introduced
the 21st Century Mortgage Act of 2025, which
would amend Section 302(b) of the Federal National
Mortgage Association Charter (12 U.S.C. 1717(b)) and
Section 305 of the Federal Home Loan Mortgage
Corporation Charter Act (12 US.C. 1454) to require
government-sponsored lending corporations to
consider digital assets when assessing single-
family mortgage eligibility.
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The 21st Century Mortgage Act would require lenders:

» To consider a borrower’s holdings in a digital
asset that is evidenced and maintained pursuant
to a qualified custodian, without the conversion
of the digital asset to US dollars, when evaluating
a borrower for a mortgage loan. In doing so, the
lender may:

— apply an appropriate adjustment for market
volatility and liquidity of the digital asset;

— apply an appropriate adjustment for
concentration of digital assets as a portion of a
borrower’s reserves; and

— periodically review and update any risk-based
adjustments applied.

¢ To submit its proposed methodology for assessing
digital assets in evaluating a potential mortgagor’s
credit profile to its board of directors for approval
prior to implementing or materially revising
any methodology and submit the proposed
methodology to the director of the Federal
Housing Finance Agency (FHFA) for review if
approved by the board.

The 21st Century Mortgage Act will be referred to the
appropriate Senate committee for review and mark-
up, after which the committee will vote whether to
report the bill to the full senate for consideration.

CBDC Anti-Surveillance State Act

On September 20, 2023, the House Financial Services
Committee advanced the CBDC Anti-Surveillance
State Act, introduced by US Representative Tom
Emmer (R-MN). The proposed legislation would:

* Prevent the Federal Reserve from issuing a CBDC
directly to individuals.

* Prohibit the Federal Reserve from indirectly issuing
a CBDC to individuals through an intermediary.

e Clarify that the Federal Reserve and US Treasury
lack the authority to issue a CBDC without
congressional authorization.

¢ Prohibit the Federal Reserve from using any CBDC
to implement monetary policy.

In 2025, House Bill 1919 and Senate Bill 1124 were
introduced to the respective chambers, both titled
“Anti-CBDC Surveillance State Act,” and both of
which substantially track the CBDC Anti-Surveillance

© 2025 Thomson Reuters. All rights reserved.
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State Act. On July 17, 2025, H.R. 1919 was passed by
the US House of Representatives by a vote of 219-210.

While many nations explore adoption of CBDC, the
view in the US is that public CBDC issuance by the
federal government stands in direct opposition

to the success of the private stablecoin market,
which the current administration seeks to facilitate.
Indeed, a USD CBDC would obviate the need for
USD-pegged crypto assets such as privately issued
stablecoins and would functionally eliminate the
market for USD-pegged stablecoins.

Deploying American Blockchains Act
of 2025

On April 17, 2025, Senator Bernie Moreno (R-OH)
announced the Deploying American Blockchains Act
of 2025, a bill with bipartisan support that would:

* Require the Secretary of Commerce to lead federal
initiatives related to blockchain technology.

» Establish an advisory committee, known as
the National Blockchain Deployment Advisory
Committee, to encourage the adoption of
blockchain technology.

(See Sen. Moreno: New Moreno Bipartisan Bill Would
Make US. a Leader in Blockchain Development.)

The bill would also:

» Establish the Secretary of Commerce as the
principal advisor to the President for policy
regarding the deployment, use, application, and
competitiveness of blockchain technology.

* Require the Secretary of Commerce to collaborate
regularly with private-sector stakeholders to identify
prioritized, flexible, repeatable, performance-based,
and cost-effective approaches to the deployment
of blockchain technology.

¢ Terminate the National Blockchain Deployment
Advisory Committee after seven years and limit
membership to the Secretary of Commerce,
representatives of federal agencies, and covered
non-governmental representatives with expertise
related to blockchain technology, as determined
necessary by the Secretary of Commerce.

* Require an annual report that includes a description
of the Secretary’s activities, any recommendations,
and emerging risks and long-term trends with
respect to blockchain technology.
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Strategic Bitcoin Reserve Bill

On March 14, 2025, Congressman Byron Donalds
(R-FL) announced the introduction of a one-page

bill that would codify President Trump’s March

6, 2025 executive order to establish a strategic
bitcoin reserve (see Practice Note, Regulation of
Crypto and Digital Assets Under Second Trump
Administration: Overview: Executive Order to Establish
National Strategic Bitcoin Reserve and Digital Asset
Stockpile and Congressman Donalds: Donalds
Cements President Trump’s Strategic Bitcoin Reserve
And Digital Asset Stockpile Executive Order Into
Legislation). The executive order created:

¢ The strategic bitcoin reserve, to be capitalized by
bitcoin forfeited as part of criminal or civil forfeiture
proceedings.

¢ The US digital asset stockpile, to consist of digital
assets other than bitcoin forfeited in criminal or civil
forfeiture proceedings.

Congressman Donalds notes that the government
will not acquire additional assets for the digital

asset stockpile, but the Secretaries of Treasury and
Commerce are authorized to develop budget-neutral
strategies beyond forfeiture proceedings to acquire
additional bitcoin for the bitcoin reserve. Once bitcoin
is deposited into the reserve it may not be sold.

Lummis BITCOIN Act to Create Strategic
Reserve

On July 31, 2024, US Senator Cynthia Lummis (R-WY)
introduced the Boosting Innovation, Technology

and Competitiveness through Optimized Investment
Nationwide Act of 2024 (BITCOIN Act), designed to
establish a strategic Bitcoin reserve. The BITCOIN
Act would:

» Establish a decentralized network of secure Bitcoin
vaults operated by the US Department of Treasury
(US Treasury) with statutory requirements for
physical security and cybersecurity for the nation’s
Bitcoin holdings.

¢ Implement a 1-million-unit Bitcoin purchase
program over a set period of time to acquire a total
stake of approximately 5% of total Bitcoin supply,
mirroring the size and scope of gold reserves held
by the US.

* Be paid for by “diversifying existing funds” within
the Federal Reserve System and US Treasury.
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* Affirm self-custody rights of private Bitcoin holders
and emphasize that the strategic Bitcoin reserve
will not infringe on individual financial freedoms.

While the BITCOIN Act has gained little traction

to date, interest may grow following the Trump
Administration directive to explore the establishment
of this reserve in its first crypto executive order (see
Legal Update, White House Issues Executive Order to
Kickstart Crypto Rulemaking).

Financial Integrity and Regulation
Management Act

In addition to his early efforts to prioritize federal
crypto legislation generally, Sen. Scott has pledged
to address “de-banking,” with an emphasis on crypto
(see US Senate: Scott Shines Light on Debanking

of Americans, Pledges Solutions). Many assert the
entire crypto industry was denied access to banking
services under the Biden Administration, in an
initiative sometimes referred to as “Operation Choke
Point 2.0” (see, for example, FDIC “pause” letters).

In connection with this initiative, on March 6, 2025,
Sen. Scott introduced the Financial Integrity and
Regulation Management Act (FIRM Act), stating that
it is designed to “curtail the political weaponization of
Federal banking agencies” by eliminating reputation
risk as a component of the supervision of depository
institutions. Reputation risk refers to the risk arising
from negative public opinion, which may impair a
bank’s competitiveness by affecting its ability to
establish new relationships or services or continue
servicing existing relationships.

The introductory text of the FIRM Act asserts that

the use of reputation risk in supervisory frameworks
encourages federal banking agencies to “regulate
depository institutions based on the subjective

view of negative publicity and provides cover for

the agencies to implement their own political

agenda unrelated to the safety and soundness of

a depository institution.” The FIRM Act notes that
federal banking agencies have in fact used reputation
risk to “limit access of federally legal businesses

and law-abiding citizens to financial services in 2018
when the Federal Deposit Insurance Corporation
acknowledged that the agency used reputation risk
reviews to limit access to financial services by certain
industries, commonly known as ‘Operation Choke
Point.”” The FIRM Act notes further that reputation risk
does not appear in any statute and is an unnecessary
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and improper use of supervisory authority that does
not contribute to the safety and soundness of the
financial system.

On March 20, 2025, the Office of the Comptroller
of the Currency (OCC) announced that it would no
longer examine national banks or federal savings
associations for reputation risk and would remove
references to reputation risk from its Comptroller’s
Handbook booklets and guidance issuances (see
Legal Update, OCC Removes Reputation Risk from
Bank Supervisory Examinations). On June 23,
2025, the Federal Reserve Board announced that
reputational risk will no longer be a component of
examination programs in its supervision of banks
(see FRB: Federal Reserve Board announces that
reputational risk will no longer be a component of
examination programs in its supervision of banks).

New Frontiers in Technology (NFT) Act

On December 20, 2024, Representative William
Timmons (R-SC) introduced the New Frontiers in
Technology Act (NFT Act), which is meant to specify
the treatment of covered NFTs under the securities
laws and function as an extension of the FIT21 bill.
(FIT21 has been superseded by more recent federal
crypto market structure legislation, discussed above.)

The NFT Act would expressly state that:

¢ Covered NFTs are not investment contracts under
the securities laws.

¢ The offer or sale of a covered NFT is not a transaction
in a security.

This would effectively remove the application of the
securities laws to most NFTs. The NFT Act would
apply only to digital assets created for personal,
family, or household consumption, including

art, music, literary works, intellectual property,
collectibles, merchandise, and virtual land or video
game assets, so long as the NFT is not marketed by
an issuer or promoter:

* Primarily as an investment opportunity.

¢ That promises future actions, or a series of actions
designed explicitly and for increasing the value of
the covered NFT.

The NFT Act would also require the US Comptroller
General to analyze the specifics of NFTs and provide
a report within a year of enactment.

© 2025 Thomson Reuters. All rights reserved.


http://content.next.westlaw.com/w-045-6039
http://content.next.westlaw.com/w-045-6039
https://www.banking.senate.gov/newsroom/majority/scott-shines-light-on-debanking-of-americans-pledges-solutions
https://www.banking.senate.gov/newsroom/majority/scott-shines-light-on-debanking-of-americans-pledges-solutions
https://www.fdic.gov/foia/history-associates-inc-v-fdic-fdics-redacted-pause-letters-january-3-2025
https://www.congress.gov/bill/119th-congress/senate-bill/875/text/rs?overview=closed&format=txt
https://www.congress.gov/bill/119th-congress/senate-bill/875/text/rs?overview=closed&format=txt
http://content.next.westlaw.com/w-046-3252
http://content.next.westlaw.com/w-046-3252
https://www.federalreserve.gov/newsevents/pressreleases/bcreg20250623a.htm
https://www.federalreserve.gov/newsevents/pressreleases/bcreg20250623a.htm
https://www.federalreserve.gov/newsevents/pressreleases/bcreg20250623a.htm
https://www.congress.gov/118/bills/hr10544/BILLS-118hr10544ih.pdf
https://www.congress.gov/118/bills/hr10544/BILLS-118hr10544ih.pdf

Proposed US Federal Crypto and Digital Assets Legislation

Digital Asset Anti-Money Laundering
Act of 2022

On December 14, 2022, US Senators Elizabeth
Warren (D-MA) and Roger Marshall (R-KS) introduced
the Digital Asset Anti-Money Laundering Act of

2022 (DAAMLA), which would authorize FInCEN to
designate digital asset wallet providers, miners,
validators, and other select network participants as
money service businesses (MSBs). This designation
would require these parties to register with FInCEN
and would subject these parties to the anti-money
laundering obligations of the BSA.

For more information, see Legal Update, House
Committee Adds Crypto Subpanel and Non-Partisan
Group Urges Senate to Pause Digital Commodities Bill
After FTX Collapse.

Digital Trading Clarity Act of 2022

On September 29, 2022, US Senator Bill Hagerty (R-TN)
introduced the Digital Trading Clarity Act of 2022,
which addresses the determination of whether a
digital asset is a security under the federal securities
laws and digital asset trading venues. The Act provides
that a digital asset not subject to a determination

that it is a security by the SEC or a federal court and
listed through an intermediary that meets certain
requirements related to custody, disclosure, and

other investor protections, would not be considered a
security subject to the federal securities laws.

If a federal court through a final judgment, or the SEC
through formal rulemaking or enforcement action,
were to determine, and the CFTC does not object, that
a digital asset is a security, the bill would require the
SEC Division of Examinations to request information
from an intermediary listing that digital asset to
determine if the intermediary meets the requirements
in the bill’s text. If it does, the intermediary enters

into a two-year “compliance period” in which the
intermediary would not be subject to enforcement
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action for listing that digital asset or failing to register
as a national securities exchange or broker-dealer in
connection with that digital asset.

Virtual Currency Tax Fairness Act

On July 26, 2022, US Senator Kirsten Gillibrand
(D-NY) and former US Senator Patrick Toomey (R-PA)
introduced the Virtual Currency Tax Fairness Act,
designed to simplify the use of digital assets for
everyday purchases. The bill would exempt from
taxation the use of virtual currency (VC) to purchase
goods and services under $50. A press release
announcing the legislation notes that:

¢ Under current tax law, which currently treats VC as
property for tax purposes, a taxable event occurs
when a digital asset is used to make a purchase.

¢ The legislation would provide the same exception
for small personal transactions as is currently in
place for foreign currency.

* The legislation includes an aggregation rule that
would treat all sales or exchanges that are part of
the same transaction as one sale or exchange.

The legislation had bipartisan support in the US
House of Representatives, where US Representatives
Suzan DelBene (D-WA) and David Schweikert (R-AZ)
introduced a previous version of the legislation in
February 2022. The bill has since failed to advance.

Securities Clarity Act

On July 16, 2021, US Representatives Tom Emmer
(R-MN), Darren Soto (D-FL), and Ro Khanna (D-CA)
introduced the Securities Clarity Act, which would
clarify and codify that an asset sold under an
investment contract, whether tangible or intangible
(including an asset in digital form), that is not
otherwise a security under the bill, does not become
a security as a result of being sold or otherwise
transferred under an investment contract. A press
release on the proposed DCEA states that it is
intended to work with the proposed Securities Clarity
Act (see Digital Commodity Exchange Act of 2022).
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